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Some question has been made 
whether, under the new District 
Court act, the rules relating to stay of 
execution on giving security on the 
docket, apply to suits for more than 
two hundred dollars. The act does 
not expressly provide for it. It ex- 
tends the-jurisdiction of the District 
Courts, and leaves in force all the rules 
which governed the courts before, ex- 
cept so far as they are expressly mod- 
ified. The act constituting District 
Courts contained the same provision as 
the Justices’ Court act in regard to giv- 
ing security on the docket and stay of 
execution. No lengthening or shorten- 
ing of the stay was made on account of 
the increase of jurisdiction. If the judg- 
ment exceeded sixty dollars, the stay 
was six months, whether the judgment 
amounted to one hundred dollars or 
two hundred. There is nothing there- 
fore in the policy of the law to indicate 
that this provision is applicable only 
to suits for a certain limited sum. The 
form of the provision is such that it is 
just as well applicable toa larger sum 
asa smaller one; and as the provision 
remains unrepealed and unmodified by 
the new act, it necessarily governs the 
action of the court by the full extent of 
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the jurisdiction it has acquired. 


WE called attention last month to a 
decision upon the right to resign an 
office. That was a case in which all 
the justices of the peace in a county 
resigned to escape the duty of levying 
a tax to pay a judgment, and the court 
held their resignations were ineffectual. 
There is another case on the subject 
lately decided by the Supreme 
Court of Kansas, 13 Reporter 523. A 
judge of probate sent his resignation 
to the Governor on October 3, 1880. 
On the 8th of October, the Governor 
wrote to him saying “Your resignation 
has just been received and is hereby 
accepted, and to take effect on the ap- 
pointment of your successor.’ About 
the 1st of November, the Governor 
appointed the defendant to the office, 
and on November 8th the relator was 
elected to the same office. Upon a 
writ of guo warranto against the de- 
fendant, the question was whether 
there was a vacancy in the office when 
the Governor appointed him. It was 
insisted that the resignation created a 
vacancy at least from the time when 
the receipt of it was acknowledged by 
the Governor, but the court held that 











162 


a resignation is of no effect without an 
acceptance or its equivalent and that 
therefore this resignation “did not 
take effect absolutely when it was 
forwarded, but required acceptance on 
the part of the Governor, and as this 
acceptance was to take effect on the 
appoint of a successor, the vacancy 
was not absolute until such appoint- 
ment was made.” The result was that 
the appointment made for the very 
purpose of completing the acceptance 
was invalid and the judge remained in 
office in spite of his own resignation 
and the Governor’s intention to accept 
it. The court referred to the opinion 


of Justice Bradley, in Edwards v. 
United States, 103 U. S. 471, in which 
the conclusion is that where the com- 
mon law obtains and in the absence of 
express statute, an acceptance is nec- 
essary to perfect a resignation. 


The 
same doctrine was declared in New 
Jersey, in State, Reeves pros. v. Fer- 
guson, 2 Vroom 107. The authorities 
cited on the side of the question were 
United States v. Wright, 1 McLean 
509; People v. Porter, 6 Cal. 26; 
State v. Clarke, 3 Nev. 566; State v. 
Fitts, 49 Ala. 402; Gates v. Delaware 
Co., 12 Iowa 408. 


THERE is some utcertainty as to 
what are admissible as original entries 
in tradesmen’s books, In McGoldrick 
v. Traphagen, Her., N. Y. Court of 
Appeals, 14 N. Y. Weekly Digest 174, 
the plaintiff's employees eotered the 
items of work done by them upon a 
slate; the entries were then transfer- 
red to a day-book and then to a ledger. 
The plaintiff then fixed the prices 
and they were entered in the ledger. 
No prices were entered until then. 
It was held that the ledger was compe- 
tent evidence as a book of original en- 
tries, and that the fact that the ac- 
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counts were transferred from a slate, 
did not affect their admission ag evi- 
dence. 


An important insurance decision has 
just been rendered by Judge Wheeler, 
of Vermont, sitting in the United States 
Circuit Court in Brooklyn. In the 
case of Julia Armstrong against the 
Mutual Life Insurance Company of 
New York, to recover the amount 
of one of three policies on the 
life of John M, Armstrong, of Phila- 
delphia, the defendant was denied a 
new trial. Armstrong was the man 
murdered at Camden, N. J., by Benja- 
min Hunter, in 1878, for the purpose 
of obtaining the premium on his life, 
having induced his victim to take out 
the policies and assign them to him. 
Hunter was hanged for the crime. 
Mrs. Armstrong recovered $10,571.31 
on the first trial. The insurance com- 
pany resisted payment of the policy on 
the ground of attempted fraud by Hun- 
ter. The counsel for the plaintiff con- 
tended that the promise of the policy 
was twofold; to pay a sum of money 
to Armstrong in twenty years, or to his 
legal representatives, if he should die 
within that time. The assignment to 
Hunter carried only the right to the 
money if Armstrong lived twenty 
years; it did not convey the death 
claim; the evil designs of Hunter could 
not affect the validity of the policy. 
The Court adopted this view, and held 
that any evidence of Hunter’s fraud 
must be excluded. The case has been 
appealed to the Supreme Court of 
the United States. 


Tue two rival plans for relieving the 
pressure on the Supreme Court are 
clearly presented, and ably defended in 
the reports of the majority and the 
minority of the committee of the 
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American Bar Association appointed 
last year to consider the subject. 
Many plans have been proposed, but 
the best of them divide themselves in- 
to the two classes which are represent- 
ed in these reports. The character- 
istic feature of the plan recommended 
by the majority is, that it proposes to 
create in some form, in the several cir- 
cuits, an intermediate Court of Appeals, 
and excludes the increase of the num- 
ber of the judges of the Supreme Court, 
the division of the court into sections, 
and the creation of a new Court of Ap- 
peals in Washington. The plan pro- 


posed by the minority avoids the crea- 
tion of intermediate Courts of Appeal, 
and suggests that the difficulties can 
best be overcome by the division of 
the court into sections or branches, or 
the distribution of the cases among 
different groups of judges as the court 


may from time to time direct, the 
only substantial legislation required be- 
ing a provision that a smaller number 
of judges shall be a quorum of the 
court. Under the first plan all ap- 
pealable cases are to be taken from the 
Circuit or District Courts, in the first 
instance, to one of the intermediate 
Courts of Appeals, and the judgment 
of this appellate court is to be final in 
all cases involving less than $10,000,ex- 
cepting in certain cases involving ques- 
tions which ought to go the Supreme 
Court without regard to the amount. 
The number of circuit judges is to be 
increased. There is to be a Court of 
Appeals in each circuit to be compos- 
ed of the Circuit and District Judges, 
and, it may be, the Supreme Court 
Justice for that circuit; but the pre- 
cise constitution of the court is a matter 
of detail which the committee do not 
decide upon. The majority of thecom- 
mittee believe that a division of the 
Supreme Court into sections would be 
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against the provision of the constitu- 
tion, that the judicial power of the 
United States shall be vested in one 
Supreme Court, and they think that 
“the adoption of such a plan would 
greatly impair the dignity of the court 
itself by weakening the confidence of 
the community in its decisions, and by 
producing wide spread dissatisfaction.” 
The minority, among whom is Mr. 
Cortlandt Parker, argue with great 
force that the division of the court is 
not unconstitutiofal and not objection- 
able. They refer to the example of 
the Supreme Court of New Jersey, 
which divides itself every term into 
two or more branches, and they con- 
tend that cases are really better heard 
and determined by a few judges than 
by many. They insist that the exclu- 
sion of cases involving less than $10,- 
000 is anevil to be avoided by every 
possible means, because this would 
make the court a court for the very rich 
alone and shut out the great body of 
suitors, and possibly render the court 
an object of popular jealousy and aver- 
sion. They suggest also the importance 
of having a central national court to 
which all the people shall look for jus- 
tice, and the danger of establishing 
local tribunals which shall be practical- 
ly supreme not only because of the di- 
versity of decision which might arise, 
but also because of its subtle but pow- 
erful influence in drawing away the 
minds of the people “ from the idea of 
one government and the one authority 
of ultimate resort.” 

The plan of the majority is substan- 
tially that which has been passed by 
the Senate. It was recommended very 
earnestly by the Missouri Bar Associa- 
tion last December, and is generally de- 
manded in the West. The desire to 
have Courts of Appeal near at hand 
no doubt has a strong influence on 
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Western opinion. This element ought 
not to enter into the discussion at all. 
There are good reasons enough on 
both sides of the question to furnish 
material for a most interesting argu- 
ment. 

The provisions of the bill passed by 
the Senate are as follows: 

It creates nine intermediate courts, 
or one in each of the existing circuits, 
and eighteen new Circuit Judges, or 
two additional for each circuit, who are 
to be appointed by the President. The 
court of each circuit will then consist 
of the Associate Justice of the Supreme 
Court allotted to that circuit, the three 
Circuit Judges and two of the District 
Judges, the latter to be designated at 
each term for the succeeding term 
and, if practicable, in rotation, and 
four of the Judges to constitute a quo- 
rum. The courts have appellate juris- 
diction over the decrees of the Circuit or 
District Courts in causes involving 
more than five hundred 
where a Circuit or District Judge shall 
certify that the adjudication involves a 
question of general importance. Deci- 
sions of the Appellate Court on ques- 
tions of fact are to be conclusive, but 
reviews upon points of law may be had 
upon writs of error to the Supreme 
Court when the matter in controversy 
exceeds $10,000. Ina criminal case a 
writ of error may be sued out if allow- 
ed by a Judge of the Appellate Court, 
but cannot be granted after an unsuc- 
cessful application to another Judge. 
If the Judges do not differ and the 
case is within their jurisdiction their 
action is to be final and the writ may 
be taken up upon the question of juris- 
diction, but not to review the whole 
case. Exceptional permission to ap- 
peal to the Supreme Court is also 
granted in questions involving a con- 
struction of the Constitution or the 


dollars, or 
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validity of a treaty or a federal law. 
The bill prescribes the clerical force of 
the new courts and fixes the following 
as the places at which the first terms 
of the courts in the respective circuits 
shall be held: Boston, New York, 
Philadelphia, Richmond, New Orleans, 
Cincinnati, Chicago, St. Louis and San 
Francisco. The terms are to begin on 
the first Tuesdays in May and Novem- 
ber, beginning in November, 1882. It 
is also provided that the District or 
Circuit Judge who tried the cause shall 
not sit in the hearing upon appeal. _ 


Tue United States Supreme Court 
has decided in Ayer v. Murray at the 
present term, that a patent right may 
be subjected by a bill in equity to the 
payment of a judgment against the 
patentee. There had been decisions in 
the Circuit Courts that an assignee in 
insolvency, or a receiver of all the 
property of a debtor, does not by 
virtue of the general assignment or ap- 
pointment merely without a convey- 
ance made by the debtor or specifically 
ordered by the court, acquire a title 
to patent rights. Ashcroft v. Wal- 
worth, 1 Holmes C. C. 152°; Gorden v. 
Anthony, 16 Blatchford C. C. 234. In 
England, however, it has long been 
held that a patent right would pass by 
an assignment in bankruptcy, even 
without express words to that effect in 
the bankrupt act. Hesse v. Steven- 
son, 3 Bos. & Pul: 566; Longman vy. 
Tripp, 2 New. Rep. 67; Bloxam vy. 
Elsee, 1 Car. & P. 558, 8S. C.6 B &C. 
169; Mawman v. Tegg, 2 Russ, 385; 
Edelstein v. Vick, 11 MHare. 78. 
The recent bankrupt act of the 
United States expressly enumerated 
“all acts in equity, choses in action, 
patent rights and copyrights,” and re- 
quired the assignee to sell all property 
for the benefit of creditors. 
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LIABILITY FOR THE DECEIT OF 
AN AGENT. 





The New Jersey Supreme Court has 
recently taken occasion to express its 
opinion very strongly that un innocent 
vendor cannot be sued in tort for the 
fraud of his agent in effecting a sale. 
This was in the case of Kennedy v. 
McKay, 14 Vroom 288, It was an ac- 
tion for deceit for false representations 
made in the sale of the stock of an in- 
surance company. The decision of 
the court was that the defendant, who 
was sued as the vendor of the stock 
for the fraud of his agent, was not, in 
fact, the vendor at all. That he had 
never really owned the stock, but 
that it had been transferred to his 
name without his knowledge, so that 
the supposed agent was not, in fact, 
his agent at all. The court, however, 
went on to discuss the question, 
whether the defendant would be liable, 
even if it were assumed that the stock 
was really his and was held by his 
agent. On the ground thus assumed, 
they said “the case would be that of a 
sale made by fraud-doing agents on 
behalf of an innocent vendor,” and 
they held that whatever uncertainty 
might have prevailed at one time in re- 
gard to such a case, the rights of both 
vendor and vendee have been plainly de- 
fined by recent decisions, and in the 
light of such authorities it is clear that 
an innocent vendor cannot be sued in 
tort for the fraud of his agent in af- 
fecting a sale. The decisions referred 
to are Udell v. Atherton, 7H. & N. 
172 and Western Bank of Scotland v. 
Addie, L. R., 1 Se. App. 146. 

The language of the judges in these 
cases is certainly very plain. In the 
Scotch appeal the Lord Chancellor, 
Lord Chelmsford, says: If the person 
who has been induced to purchase 





shares by the fraud of the directors 
instead of seeking to set aside the 
contract, prefers to bring an action for 
damages for the deceit, such an action 
cannot be maintained against the com- 
pany, but only against the directors 
personally. Lord Cranworth said: 
An incorporated company cannot in its 
corporate character be called on to 
answer in an action for deceit, but if 
by the fraud of its agents third per- 
sons have been defrauded, the corpo- 
ration may be male responsible to the 
extent of its funds which have profited 
by those frauds. 

In the case of Udell v. Atherton, 
however, it is important to observe 
that the four judges were equally di- 
vided, and that Pollock, C. B., and 
Willes, B., expressed their opinion in 
the strongest terms that a principal is 
liable in an action of deceit for false 
and fraudulent representations of his 
agent as to the quality and value of an 
article sold by him, whereby a person 
has been induced to give for it more 
than it is worth. The judgment of 
the court followed the opinion of 
Bramwell and Martin, BB., only be- 
cause the question arose on a rule to 
show cause for a new trial, upon a 
ruling made by Baron Martin to the 
jury. 

The opinion therefore of Bramwell 
and Martin, BB., cannot be cited as 
conclusive authority. The opinions of 
the Lords on the Scotch Appeals are 
no doubt of very high authority, and 
may, perhaps, be properly considered 
as conclusive. They certainly would be 
so ona question upon which there was 
not much conflict of authority ; but this 
is a question on which judges have dif- 
fered so widely, and have held such 
strong opinions on opposite sides, that 
it ought not to be taken as concluded 
by the opinions of the judges who 
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chanced to declare the law to the House 
of Lords on a Scotch appeal, unless the 
judgment of the court was squarely 
upon this very question. 

This would be so in any case, but it 
is especially so here because of the re- 
markable circumstance that only two 
days before these opinions were deliv- 
ered, on May 18, 1867, the same ques- 
tion came before the Court of Ex- 
chequer Chamber, and was decided the 
other way by the unanimous judgment 
of Willes, Blackburn, Keating, Weller, 
Montague Smith and Lush, JJ., and 
the court decided that a principal, even 
though it is an incorporated bank, is 
liable to an action for the fraudulent 
misrepresentations of its agent act- 
ing in the course of his business. 
This was the case of Barwick v. Eng- 
lish Joint Stock Co., L. R., 2 Exch. 
259. It was an action for damages 
against a joint stock bank for the false 
representations of its manager in mak- 
ing a guaranty. The fraud was de- 
scribed in the pleadings as the fraud of 
the bank, but was alleged by the 
plaintiff to have been committed by 
the manager of the bank in the course 
of conducting its business. Willes, J., 
delivering the judgment of the court, 
said: “If there be fraud in the man- 
ager there arises the question whether 
it was such a fraud as the bank, his 
employers, would be answerable for. 
With respect to that we conceive that 
we are in no respect overruling the 
opinion of my Brothers Martin and 
Bramwell in Udell v. Atherton, 7 H. 
and N. 172, the case most relied upon 
for the purpose of establishing the 
proposition that the principal is not 
answerable for the fraud of his agent. 
Upon looking at that case, it seems 
pretty clear tbat the division of opin- 
ion which took place in the Court of 
Exchequer arose, not so much upon 
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the question whether the principal is 
answerable for the act of his agent 
in the course of his business, a ques- 
tion which was settled as early as 
Lord Holt’s time, Hern v. Nichols, 1 
Salk. 289, but in applying that prin- 
ciple to the peculiar facts of the case, 
the act which was relied upon there 
as constituting a liability in the sellers, 
having been an act adopted by them 
under peculiar circumstances, and the 
author of that act not being their 
general agent in business, as the man- 
ager of a bank is. But with respect 
to the question, whether a principal is 
answerable for the act of his agent in 
the course of his master’s business, 
and for his master’s benefit, no sensi- 
ble distinction can be drawn between 
the case of fraud, and the case of any 
other wrong. The general rule is, 
that the master is answerable for every 
such wrong of the servant or agent, 
as is committed in the course of the 
service and for the master’s benefit, 
though no express command or priv- 
ity of the master can be proved ;” 
and the court held that the fraud of 
the manager was properly described 
as the fraud of the bank and that the 
bank was answerable for the damages. 
The declaration contained a count 
for money had and received as well 
as a count in tort for deceit, but the 
court said it was unnecessary to de- 
cide whether the case could be sus- 
tained under the former count or 
whether it was necessary to resort 
in the count in tort, because, in 
common law pleading if a man is an- 
swerable for the wrong of another, 
whether it be fraud or other wrong, 
it may be described as the wrong of 
the person who is sought to be made 
answerable in the action. 

In this decision these learned judges 
all agree in applying without re- 
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servation to the case of deceit the 
general rule that a principal is answera- 

ble for the acts of his agent in the course 
of his business, and the logical result of 
this is that an action on the case for de- 
ceit may be maintained against a prin- 
cipal for the fraudulent misrepresenta- 
tions of his agent in the course of his 
employment. Mr. Benjamin, in his book 
on Sales,suggests that the cases may be 
reconciled by the holding that the prin- 
cipal is responsible in an action on a con- 
tract,but not in an action upon tort ; but 
Mr. Dicey is of a different opinion, and 
in view of all these cases, and referring 
expressly to the Scotch Appeal, he says: 
(Dicey on Parties, 447) “It has been 
maintained that fraud stands in a dif- 
ferent position from other torts, and 
that an employer is not liable to be 
sued for the fraud of his agent, unless 
he has authorized the particular fraud- 
ulent representation complained of. 

But though this view may be support- 
ed by good authority, the better opin- 
ion seems to be that with respect to 
the question whether a principal is an- 
swerable for the act of his agent in the 
course of his master’s business and for 
his master’s benefit no sensible distinc- 
tion can be drawn between the case of 
fraud and the case of any other wrong.” 
The italics are his own, and he quotes 
from the opinion of Mr. Justice Willes 
above cited. 

In regard to the liability of corpora- 
tions for the fraud of their officers, di- 
rectors and agents, he says: ‘“ The law 
on the point under consideration must 
be considered as open to doubt, but 
may probably (it is submitted), be still 
summed up as follows: ‘So long as it 
is law that a principal may be bound 
by the unauthorized act of his agent, 
so long it will be impossible to deny 
that companies may be affected by the 
false and fraudulent representations of 
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their directors although they have no 
authority to promulgate falsehoods. 
The falsehood may he in excess of au- 
thority, but it does not, therefore, fol. 
low that it is imputable only to those 
who utter it; and it is submitted that 
the question whether a false and fraud- 
ulent statement can be regarded asa 
statement of the company, must be 
answered in the affirmative, if the state- 
ment in question is made by an agent 
of the company, jf it relates to a mat- 
ter as to which he is its agent, and if it 
is made in the course, and as a part of 
the business which he is appointed to 
transact for the company;’” referring 
to 1 Lindley on Partnership, 2d Ed, 
326. 

The principle on which it is sought 
to distinguish deceit from other torts 
is that this action will not lie ex- 
cept for an actual falsehood, and false- 
hood being a personal matter, it seems 
to follow that the action cannot be 
maintained unless the defendant him- 
self has been guilty of telling a lie. 
But the ground of the action for de- 
ceit is not the moral turpitude of the 
defendant but the violation of his duty 
toward the plaintiff. This duty is not 
to make assertions which he knows to 
be false. The law does not impose 
upon him the duty not to make asser- 
tions which he believes to be true even 
though they may in fact be false, and 
for this reason only no action lies ex- 
cept for a wilful falsehood. Now if a 
person acts through an agent he is still 
subject to the duty not to make repre- 
sentations which he knows to be false, 
and if he uses the words of the agent 
he is also subject to the knowledge of 
the agent, and if the agent having 
knowledge of the falsehood makes the 
assertion on behalf of the principal, 
the principal, acting through the agent, 
is violating his duty. It seems, there- 
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fore, that logically there is no reason 
why the general rule which makes the 
principal liable for the torts of his 
agent in the course of his employment, 
should not be applied to the action of 
deceit. 

It was a long time before it was 
fully established that actual fraud 
was necessary to an action of deceit. 
This was the old rule certainly and 
it was distinctly declared in Pasley v. 
Freeman, 1 Term Rep. 51, and Hay- 
croft v. Creasy, 2 East. 638. Then 
came the curious case of Cornfoot v. 
Fowke, 6 M. and W. 358, in which 
the agent made a statement which he 
believed to be true but which was 
false within the knowledge of the 
principal and yet the principal did 
not know that the agent was mak- 
ing the statement. The majority of 
the court held that a plea of fraud 
to an action to enforce the bargain 
could not be sustained, “because the 
plaintiff made no representation, and his 
agent did not know his own representa- 
tion to be false.” Lord Abinger, how- 
ever, dissented. This was followed by 
Fuller v. Wilson, 3 Q. B., 56, in 1842, 
in which it was held, in spite of Corn- 
foot v. Fowke, that whether there was 
moral fraud or not, the principal and 
agent are completely identified, and if 
the purchaser is deceived the court 
will relieve him from his bargain, and 
they held the seller liable in action for 
deceit. This, however, was reversed 
in the Exchequer Chamber, 3 Q. B. 68. 
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In Evans v. Collins, in 1844, 5 Q. B- 
804, the Queen’s Bench held the prin- 
cipal liable for the statement of the 
agent for the reason that the plaintiff 
had been deceived; but this was re- 
versed in the Exchequer Chamber, 5 
Q. B. 820, and the court held that a 
man is not liable for a false represen- 
tation which he believes tobe true, and 
that actual fraud is necessary to the 
action, citing Palsey v. Freeman and 
Haycroft v. Creasy, but the question 
of the liability of an innocent principal 
for a fraudulent agent was not involv- 
ed in the case. In Barley v. Walford, 
9 Q. B. 206, Lord Denman, who had 
delivered the judgment of the Queen’s 
Bench in Evans v. Collins, submitted 
to the judgment of the Exchequer 
Chamber, and admitted that mere loss 
from a false statement was not a cause 
of action, and that there must be actu- 
al fraud; but in none of these cases 
was it decided that the fraud must be 
the fraud of the principal himself ; but 
the doctrine having been established 
that actual fraud was necessary, it 
seemed to be a natural consequence 
that the frand must be personal with 
the defendant, and this was the opin- 
ion of Bramwell & Martin, BB., in 
Udell v. Atherton, and of the judges in 
The Western Bank v. Addie. But we 
think we have said enough to show 
that there is good reason and excellent 
authority for the opposite doctrine, and 
that the question is still open for dis- 
cussion. Tue Eprror. 


o—e—___ ———— 
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UNITED STATES SUPREME COURT. 


NEGLIGENCE--INSANITY—RE- 
MOTE CAUSES. 





Scheffer, et al., Executors of Charles Scheffer, 
deceased, plaintiffs in error, v. The Washing- 
ton City, Virginia Midland and Great South- 
ern Railroad Company. 





[October Term, 1881.] 

A railroad company is not liable for the death 
of a person who commits suicide by reason 
of insanity brought on by an injury inflicted 
by the company’s negligence. 

In Error to the Cireuit Court of the 
United States for the Eastern District 
of Virginia. 

Mr. Justice Mrtuer delivered the 
opinion of the court. 

The plaintiffs in error, who are exec- 
utors of Charles Scheffer, deceased, 
bring this‘action to recover of the rail- 
road company damages for the death of 
said Charles, which is alleged to have 
resulted from the negligence of the com- 
pany while carrying the deceased on 
their road. The defendant demurred 
to the declaration, and the demurrer 
was sustained, and to reverse the judg- 
ment rendered on demurrer this writ of 
error is sued out. 

The statute of Virginia, under which 
the action was brought, is, as to the 
question raised on the demurrer, iden- 
tical with those of all the other states, 
giving the right of recovery when the 
death is caused by such default or neg- 
lect as would have entitled the party 
injured to recover damages if death had 
not ensued. 

The declaration, after alleging the 
carelessness of the officers of the rail- 
road company, by which a collision oc- 
curred between the train on which 
Scheffer was and another train, un the 
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7th day of December, 1874, proceeds as 
follows : 

‘“‘ Whereby the said sleeping-car was 
rent, broken, torn, and shattered, and 
by means whereof the said Charles 
Scheffer, was cut, bruised, maimed, dis- 
figured, wounded, lamed, and injured 
about his head, face, neck, back, and 
spine, and by reason whereof the said 
Charles Scheffer became and was sick, 
sore, lame, and disordered in mind and 
body, and in his brain and spine, and 
by means whereof phantasms, illusions, 
and forebodings of unendurable evils to 
come upon him, the said Charles Scheff- 
er, were produced and caused upon the 
brain and mind of him, the said Charles 
Scheffer, which disease, so produced as 
aforesaid, baffled all medical skill, and 
continued constantly to disturb, harass, 
annoy, and prostrate the nervous sys- 
tem of him, the said Charles Scheffer, 
to wit, from the 7th day of December, 
A. D. 1874, to the 8th day of August, 
1875, when said phantasms, illusions, 
and forebodings, produced as aforesaid, 
overcame and prostrated all bis reason- 
ing powers, aud induced him, the said 
Charles Scheffer, to take his life in an 
effort to avoid said phantasms, illu- 
sions, and forebodings, which he then 
and there did, whereby and by means 
of the careless, unskillful, and negligent 
acts of the said defendant aforesaid, the 
said Charles Scheffer, to wit, on the 8th 
day of August, 1875, lost his life and 
died, leaving him surviving a wife and 
cebildren. ” 

The circuit court sustained the de- 
murrer on the ground that the death 
of Scheffer was not due to the negli- 
gence of the railroad company in the 
judicial sense which made it liable un- 
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der the statute. That the relation of 
such negligence was too remote as a 
cause of the death to justify recovery, 
the proximate cause being the suicide 
of the decedent—his death by his own 
immediate act. 

In this opinion we concur. 

Two cases are cited by counsel, deci- 
ded in this court, on the subject of the 
remote and proximate causes of acts 
where the liability of the party sued 
depends on whether the act is held to 
be the one or the other; and, though 
relied on by plaintiffs in error, we think 
they both sustain the judgment of the 
cireuit court. 

The first of these is that of The In- 
surance Company v. Tweed, 7 Wall. 44. 

In that case a policy of fire insurance | 
contained the usual clause of exception 
from liability for any loss which might 
occur “ by means of any invasion, in- 
surrection, riot or civil commotion, or 


any military or usurped power, explo. 
sion, earthquake, or hurricane. ” 





An explosion took place in the Mar- 
shall warehouse, which threw down the) 
walls of the Alabama 
one insured, situated 
from Marshall warehouse—and by this 


warehouse—the 
across the street | 


means, and by the sparks from the Ee- 
gle Mill, also fired by the explosion, fa- 
cilitated by the direction of the wind, 
the Alabama warehouse was burned. 
This court beld that the explosion was 
the proximate cause of the loss of the 
Alabama warehouse, because the fire 
extended 
warehouse, where the explosion occur- 


The court said that no new or in- 


at once from the Marshall 
red. 
tervening cause occurred between the 
explosion and the burning of the Ala- 
bama warehouse. That if a new force 
or power had intervened, sufficient of 
itself to stand as to the cause of the 
misfortune, the other must be consid- 





ered as too remote. 
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This case went to the verge of the 
sound doctrine in holding the explo- 
sion to be the proximate cause of the 
loss of the Alabama warehouse; but it 
rested on the ground that no other 
proximate cause was found. 

In the case of The Milwaukee and 
St. Paul Railway Co, v. Kellogg, 94 U. 
S. R. 469, the sparks from a steam fer- 
ry-boat of the company had set fire to 
an elevator, and the sparks from the 
elevator had set fire to Kellogg’s saw- 
mill and lumber yard, which were from 
three to four hundred feet from the el- 
evator. The court below was request- 
ed to charge the jury that the sparks 
from the steamboat as a cause of the 
fire of the mill and lumber was too re- 
mote. 

Instead of this, the court submitted 
to the jury to find “ whether the burn- 
ing of the mill and lumber was the re- 
sult naturally and reasonably to be ex- 
pected from the burning of the eleva- 
tor; whether it was a result which un- 
der the circumstances would not natu- 
rally follow from the burning of the 
elevator, and whether it was the result 
of the continued effect of the sparks 
from the steamboat, without the aid of 
other causes not reasonably to be ex- 
pected. ” 

The supreme court affirmed this rul- 
ing, and in commenting on the difficulty 
of ascertaining in each case the line be- 
tween the proximate and remote causes 
of a wrong for which a remedy is 
sought, says: “It is admitted that the 
rule is difficult. But it is generally held 
that, in order to warrant a finding that 
negligence or an act not amounting to 
wanton wrong, is the proximate cause 
of an injury, it must appear that the 
injury was the natural and probable 
consequence of the negligence or wrong- 
ful act, and that it ought to have been 
foreseen in the light of the attending 
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circumstances.” To the same effect is 
the language of the court in McDonald 
v. Snelling, 14 Allen 294. 

Bringing the case before us to the 
test of these principles, it presents no 
difficulty. 
death of Scheffer was his own act of 
self-destruction, It was, within the rule 
in both these cases, a new cause, anda 
sufficient cause of death. 

The argument is not sound which 
seeks to trace this immediate cause of 
the death through the previous stages 
of mental aberration, physical suffering 
and eight months’ disease and medical 
treatment to the original accident on 
the railroad. Sucha course of possible 
or even logical argument, would lead 
back to that “great first cause least 


The proximate cause of the 





understood, ” in which the train of all 
causation ends. 

The suicide of Scheffer was not a re- 
sult naturally and reasonably to be ex- 
pected from the injury received on the 
train. It was not the natural and prob- 
able consequence, and could not have 
been foreseen in the light of the cir- 
cumstances attending the negligence of 
the officers in charge of the train. 

His insanity, as a cause of his final 
destruction, was.as little the natural or 
probable result of the negligence of the 
railway officials, as his suicide, and each 
of these are casual or unexpected caus- 
es, intervening between the act which 
injured him, and his death. 

Judgment affirmed. 





U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


EQUITY—ENJOINING PROCEED- 
INGS AT LAW--INJUNCTION— 
RELIEF. 


Apgar v. Christophers. 





[March 13, 1882.] 

1. Where there is an equitable title in a defend- 
ant to an action of ejectment, the court of 
equity, at his suit, will restrain the proceed- 
ings in such action, and direct the cause to 
proceed in the court of equity, where all 
defences can be considered, and where in a 
single proceeding the whole controversy, in 
all its aspects, may be settled. 


2. Where a person is in possession of land by 
a good, equitable right and title, and he is 
so circumstanced as that the legal estate is 
either in himself or in another as trustee for 
him, and an action of ejectment is brought 
against him by the one claiming as well the 
equitable as the legal right, and denying the 
legal as well as the equitable title of the 
person in possession, a court of equity will 
grent relief by way of injunction, inasmuch 





as the plaintiff in ejectment would, recover- 

ing in the action, hold merely as trustee for 

the defendant in such action. 

Ep. FeperaL REPORTER. 

On Bill, ete. 

Mr. P. Bentley, for the motion. 

Mr. S. B. Ransom, for defendant. 

Nrxon, D. J.: The bill of complaint 
filed in the above case sets forth in 
substance that in the year 1824 one 
Mary Vermilya departed this life, seiz- 
ed in fee of certain real estate therein 
described, situated in the county of 
Hudson and state of New Jersey; that 
previous to her death, to wit, on the 
second of September, 1824, she duly 
executed her last will and testament, 
in which, inrter alia, she devised the 
said real estate to her mother, Sarah 
Vermilya, her brother, Thomas Ver- 
milya, and her niece, Mary Ann Jarvis, 
in words following : 

‘‘And also I give and devise all my real es- 
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tate, whatsoever and wheresoever, unto by 
niece, Mary Ann Jarvis, my mother, Sarah 
Vermilya, my brother, Thomas Vermilya, all 
of the said city of New York, to the survivor 
of them, and to the heirs and assigns of such 
survivor.” 

It further alleges: That the devisee, 
Sarah Vermilya, died March 13, 1834, 
leaving the said Thomas and Mary Ann 
surviving her. That on the tenth of 
October following the said Thomas, 
for the consideration of $100, made a 
deed of conveyance, without any cove- 
nants of warranty, to the said Mary 
Ann Jarvis, for “all of his estate, right, 
title, and interest whatsoever under the 
will of Mary Vermilya, or otherwise,” 
in and to the said real estate,—the said 
deed containing the following recitals : 


‘Whereas, Mary Vermilya, late of the city 
of New York, deceased, was, in her life-time, 
seized in fee-simple of and in certain lots, 
pieces, or parcels of ground, hereinafter more 
particularly described; and whereas, the said 
Mary Vermilya did, in and by her last will and 
testament, by her duly made and published to 
pass real estate, and bearing date the second 
day of September, A. D. 1824, give and devise 
all her real estate, whatsoever and whereso- 
ever, unto her niece, Mary Ann Jarvis, her 
mother, Sarah Vermilya, and her brother, 
Thomas Vermilya, all of the city of New York, 
to the survivor of them, and to the heirs and 
assigns of such survivor; and whereas, Sarah 
Vermilya, my mother, is now dead, and the 
said property is now vested in me, the said 
Thomas Vermilya, and Mary Ann Jarvis, in 
fee-simple, and I, the said Thomas Vermilya, 
being desirous of vesting the whole in my 
niece, Mary Ann Jarvis, now, therefore, this 
indenture witnesseth,” etc. 


That the said Mary Ann Jarvis, in 
the year 1840, intermarried with one 
Thomas S. Christophers. .That on the 
sixth of September, 1844, she, togeth- 
er with her husband, being the owners 
in equity, and believing that she was at 
law the owner in fee-simple, of the 
said property, undertook, by their 
deed, to convey in fee simple the same 
to one John Arbuckle, who entered 





into possession and spent large sums 
of money in erecting buildings thereon. 
That the said Mary Ann Christophers 
departed this life January 29, 1846, 
leaving the said Thomas Vermilya sur- 
viving her, and two children, Thomas 
V. J. Christophers and James J. V. 
Christophers. That the complainant 
now holds the said real estate, under 
the said John Arbuckle, by virtue of 
divers mesne conveyances. That the 
said Thomas Vermilya died in the 
month of September, 1853, after duly 
executing his last will and testament, 
which was admitted to probate before 
the surrogate of the city and county of 
New York, in which he devised the 
whole of his real estate to the two 
children of his niece, Mary Ann Jarvis, 
(Christophers,) and to Thomas S. 
Christophers, the husband of the said 
Mary Ann, to be held by them equally, 
in fee-simple. That the said James J. 
V. Christophers died October 3, 1865, 
intestate, and without issue, leaving 
his brother Thomas his only heir at 
law. That Thomas 8S. Christopbers 
departed this life, intestate and unmar- 
ried, July 3, 1869, leaving his son 
Thomas his sole heir at law. That the 
only heirs at.law of Mary Vermilya, at 
the time of her death, were Thomas 
Vermilya and Mary Ann Jarvis; and 
that the said Thomas V. J. Christo 
phers has lately brought into this 
court an action of ejectment against 
James Brown, tenant of the complain- 
ant, in possession of a portion of the 
said premises, and the complainant bas 
been admitted to defend the said suit 
as the landlord of James. 

The prayer of the bill is that the de- 
fendant, Thomas V. J. Christophers, 
may be enjoined and restrained by de- 
cree (1) from prosecuting the said 
ejectment suit for the recovery of the 
complainant's said lands; (2) that the 
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said deed, dated October 10, 1854, may 
be reformed to effectuate the intention 
of the parties thereto as therein ex- 
pressed; (3) that the defendant be 
compelled to release to the complain- 
ant whatever apparent legal interest 
he may have in said lands, which he 
claims through either the said Thomas 
Vermilya or the said Mary Ann Jarvis; 
and (4) that he may have such other re- 
lief as the nature of the case may require. 

The foregoing statement of the alle- 
gations and prayer of the bill reveal 
that the complainant has in view some 
relief in equity, which the court of law 
is not adequate to give. If it were 
simply a bill to restrain the suit at law, 
it would be necessary for the complain- 
ant not only to set out some ground of 
equitable relief, but to admit that he 
had no defence at law. No such ad- 
mission is made in this case, because 
the bill contemplates something more 
than an injunction. It waives the 
question of estoppel, which is a legal 
as well as equitable defence, and asks 
the court of equity to look upon the 
deed of October 10, 1834, from Thom- 
as Vermilya to Mary Aun Jarvis, as an 
executory agreement, which is a mere 
equitable defence, and to decree that 
the defendant, Thomas V. J. Christo- 
phers, shall carry out the manifest in- 
tention of the parties, as appears upon 
the face of the conveyance. 

It is, therefore, a question of pro- 
ceeding, and in all such questions it is 
the duty of the court to direct the 
course which will tend to diminish use- 
less litigation. If the ejectment suit 
should go on and the plaintiff should 
succeed at law, the alleged equitable 
ground for relief would still remain, 
and must be met by the defendant, It 
seems better for all parties to meet it 
at once, ina suit where all defences 
can be considered, and where, in a 
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single proceeding, the whole contro- 
versy, in all its aspects, may be settled. 

This was the view taken by the learn- 
ed chancellor of New Jersey, in the 
recent case of Hannon v. Christophers, 
after an able opinion of Vice-Chancel- 
lor Van Fleet, (see 7 Stew. 459,) and 
its propriety was clearly admitted in 
the opinion of the lord justices of the 
Court of Appeal in Chancery, in the 
case of Croftus v. Middleton, 8 De G., 
M. & G. 192, in which it was held that 
where there was an equitable title in 
a defendant to an action of ejectment, 
the Court of Chancery, at his suit, 
would restrain the proceedings in the 
action, although there might be a ques- 
tion whether be would not be success- 
ful at law. Discussing the question of 
the right of equity to interfere in a 
case where the suggestion was made 
that there was a defence at law, and 
speaking for the court, Bruce, L. J., 
says, (page 209:) 

‘‘But the question is raised whether there is 
jurisdiction here against the Middletons. I 
assume that there is; for, before the suit, 
they brought the action of ejectment for the 
purpose and in the circumstances that I have 
stated, and I conceive that where a person is 
in possession of land by a good, equitable 
right, and the title is so cireumstanced as that 
the legal estate is either in himself or in anoth- 
er, as trustee for the person in possession, and 
an action of ejectment is brought against the 
man in possession by the other, claiming as 
well the equitable as the legal right, and deny- 
ing the legal as well as the equitable title of 
the person in possession, he is entitled, in a 
court of equity, to relief against the other by 
way of injunction, if not by way of convey- 
ance and injunction,—in whichever of the two 
the legal estate may be vested,—inasmuch as 
the plaintiff in ejectment would, recovering in 
the action, hold merely as trustee for the de- 
fendant in it.” 


Let an injunction issue restraining 
the suit at law until further order. 
The defendant is allowed 30 days to 
answer the bill of complaint. 
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PATENTS—DRIVEN WELLS. 


Benjamin F. Green v. William E. Gardner, 
et al. 


A person who used a driven well for house- 
hold or other purposes on his property held 
liable to an injunction and accounting ; but 
one who boarded with his mother, and con- 
tributed to the expenses of the family, held 
not liable for the use of a well on the prem- 
1568. 

On bill, ete. 

Mr. Jos. C. Clayton, for complain- 
ant. 

Messrs. Wm. B, Maxson and James 
Buchanan, for defendants. 

Nrxon, D. J.: The above named 
complainant had twenty suits pending 
in the court against alleged independ- 
ent infringers of the driven well pat- 
ent. While the testimony was being 
taken for the final hearing, the solici- 
tors of the respective parties entered 
into and filed in the court the follow- 
ing stipulations in all the cases : 

“1. This cause shall be heard and 
determined upon the proofs, oral, doc- 
umentary and written, taken and to be 
taken in the similar cause of Benjamin 
F. Green v. Phineas M, French, now 
pending in this court. Said proofs 
shall be read and considered with the 
same effect as if proven in this cause. 

“2. This cause shall be argued and 
submitted at the same time as the said 
case of Green v. French. 

“3. The respondent may introduce 
proofs on the question of infringement, 
subject to rebuttal by complainant and 
reply of respondent.” 

After argumert and a decree in favor 
of the complainant, a final decree, to 
the form of which the counsel of the 
defendants made no objections, was en- 
tered in twelve of the cases. 

The remaining eight were not in the 
same position, inasmuch as testimony 
had been taken, under the above stipu- 
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lation, on the question of infringement, 
and the counsel of the defendants in- 
sisted that the complainant's prima 
facia case of infringement had been 
fully met and rebutted. 

The parties have agreed that I should 
take up these cases and examine them 
in the light of additional evidence, and 
pass a decree only in those cases where 
the court is satisfied that the testimony 
warrants it. 

I find the proof to be in the several 
cases a8 follows: 

1. That Charles E. Austin is not the 
owner of any real estate ; that his wife 
has the title for two dwelling houses 
in North Plainfield, one of which is 
now occupied by the defendant and his 
family. It has a driven well in the 
cellar which has been used by him and 
his family since the occupancy of the 
house. The other dwelling house is 
unoccupied ; it has also a driven well 
in the cellar. The defendant, before 
he moved into his present residence 
lived there, and used the well for the 
general purposes of the family. 

2. That Charles E. Dunham lives in 
rented premises in North Plainfield, in 
which there is a driven well which is 
used by himself and family ; that with- 
in a few years he has been the owner of 
two properties in Plainfield, on which 
there were driven wells; that about 
five years ago he sold one to Capt. Ry- 
bing, and about three and a half years 
ago the other to Mrs. Phineas M. 
French. 

3. That Alfred Berry from 1872 to 
1877, owned a place at the corner of 
Gregg and Somerset streets, on which 
there was a driven well, supposed to 
have been put down by A. Sebring, in 
1868 or 1869; that on the premises 
now occupied by him in North Plain- 
field, there is a driven well, which he 
moved from under the house to the 
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outside, and is used by his family, prin- 
cipally for washing. 

4. That John W. Schenck owned 
property to about two years ago in 
North Plainfield, on which there was a 
driven well; that he bas owned none 
since, but lives on premises belonging 
to his wife, on which there is a driven 
well, used by his family for all domes- 
tic purposes. It was put down by A. 
Sebring in 1872. 

5. That James T. Pierson lives at 
Westfield, N. J., and rents a store- 
house at the corner of Broad and Elm 
streets; he uses a driven well to pro- 
cure water for general purposes in con- 
nection with his store business. 

6. That William E. Gardner, in 1876, 
purchased a property in Plainfield, on 
which there was a driven well, that he 
never personally occupied the premises, 
and sold them some months before the 
date of this.examination to one John 
D. Bartine, Exr., for the mortgage up- 
on the land; that he rented out the 
property, whilst he held it, and when 
the injunction in the suit was served 
upon him, he removed the pump. 

7. That Judson O. Brown lives on 
the premises in North Plainfield, on 
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which there is a driven well in the 
kitchen of the house ; that the proper- 
ty is owned by his wife; that before he 
moved there he rented a house on the 
opposite side of the street, and paid 
one half of the expenses of putting down 
a driven well, his landlord paying the 
other half; the work done by Jon 
Rafferty, and the well was used by the 
defendant, whilst he remained on the 
property. 

8. That Russell Sohnson owned no 
property in New Jersey; that his 
mother for many years had been the 
owner of a house in North Plainfield, 
in which she lived, and in which there 
was a driven well; that during one or 
two summer seasons he boarded with 
his mother, furnishing, in connection 
with his brother, Andrew W. Johnson, 
the expenses of the table, in considera- 
tion for their board. 

In view of the foregoing facts, I am 
of the opinion that there should bea 
decree for an injunction and account- 
ing against all of the defendants, ex- 
cept the said Russell Johnson, and that 
in his case the bill should be dismissed 
with costs. 





COURT OF CHANCERY OF NEW JERSEY. 


PARTITION—DISPUTED TITLE. 





William W. Hoyt and Wife v. William Tuers 
et al. 
[May Term, 1882.] 

When the title of the complainant in a parti- 
tion suit is disputed, (unless it is an equita- 
ble one) the Court of Chancery will not set- 
tle it on the hearing, but will compel the 
complainant to establish it at law first, and 
the bill will be retained until he shall have 


so established it. 





Bill for partition. On final hearing 
on pleadings and proof. 

Mr. J. J. King and Mr. P. Wood- 
ruff for complainants. 

Mr. Edw. Q. Keasbey for Newark 
Land Co., and others. 

Mr. G. W. Hubbell for Francis Sipp 
and others. 

Tue Cuancettor: The complainants 
seek to set aside a partition of land in 
Hudson County, made in the Orphans’ 
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Court of that county in 1862, and to 
partition the property in this court. 
The wife joins her husband as com- 
plainant only in view of her claim of 
inchoate right of dower in the property 
to which her husband claims title. The 
land was owned by Abraham Tuers, 
who died in 1850 intestate. At his 
death his heirs at law were his six 
children and two grand-children, the 
children of a deceased daughter. In 
1862 application was made to the Or- 
phans’ Court by his son William for 
partition of the property. 

From the order appointing the com- 
missioners it would seem tbat in his 
petition (it is lost and no copy of it is 
produced), he stated that his brother 
Abraham (generally known as Abraham 
A. Tuers) was dead and had died intes- 
tate, and that among his heirs-at-law 
were two minors, Andrew and Eliza 
Tuers, two of his children. The prop- 
erty was found capable of being parti- 
tioned without great prejudice to the 
interests of the owners and was divided 
accordingly and the partition confirmed. 
The persons to whom two of the shares 
were assigned in the partition conveyed 
them to the Newark Land Company, 
and that company claims them, and 
also part of another of the shares con- 
veyed to it in like manner. Abraham 
A. Tuers, (son of Abraham), in 1854 
left this state, leaving his wife and chil- 
dren here and never returned to it. He 
went to California and remained there 
up to the time of his death, which oc- 
cured in 1877. His son William hav- 
ing heard that he was in California 
went there in 1874, and saw him there. 
William testified that he neither saw 
nor heard from his father for twenty- 
two years after the latter left this state, 
and that the family had heard that he 
was dead. In March, 1871, Abraham 
A. Tuers executed a conveyance in Cali- 
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fornia in favor of Hoyt, for all his right, 
title and interest of, in and to all his 
property, real and personal in New 
Jersey, and especially all his claims to 
the estate of his father and mother or 
the estate of either of them. On the 
first of July, 1874, he executed a deed 
to Hoyt, by which in consideration of 
$1,000, as expressed in the deed, he 
conveyed a tract of land of 110 acres 
or thereabouts in this state, described 
in the deed as being situated in Morris 
county, about six miles from Morris- 
town, and about three miles from Rock- 
away, and the same land occupied and 
possessed by the grantor in person and 
by his family, and at that time occupied 
by William Tuers, his son. The deed 
conveyed also all other pieces, parcels, 
tracts, lots or bodies of land or real 
estate in New Jersey, which he,owned, 
or of, in or to which he had any kind, 
nature or character of right, title, claim 
or interest, legal or equitable, whether 
the same had been acquired by pur- 
chase, bequest, devise, descent or other- 
wise ; and also all the interest, right, 
title, claim and demand, which he then 
had or might thereafter have or be 
entitled to as one of the children and 
heirs-at-law of his father and mother, 
or either of them. In August, 1874, he 
executed another deed to Hoyt, which, 
after reciting that he had executed and 
delivered the deed of July preceding, 
and that it contained no specific or 
accurate description of any real estate, 
but did contain general and compre- 
hensive reference to the grantor’s real 
estate in this state, and that he in- 
tended thereby to convey to Hoyt the 
land thereinafter more specifically de- 
scribed and bounded, conveyed to Hoyt 
for a nominal consideration, the land 
set off in the partition as the share of 
his, the grantor’s, heirs-at-law, and noth- 
ing more. William M. Tuers testifies 
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that when he went to California he 
reached Sacramento City, June 29th, 
1874, and left there for home on the 
fourth of July following. He says, that 
he told Hoyt and Hoyt’s lawyer, and 
his father while he was there, that the 
partition had taken place. Hoyt alleges 
that the description of the share was 
inserted by mistake, that it was sup- 
posed to be the description of the whole 
of the land in Hudson county, of which 
Abraham Tuers, his grantor’s father 
died seized. The answering defendants 
object to the bill as being multifarious 
inasmuch as it seeks, as they insist, to 
rectify the alleged mistake in the last 
mentioned deed, and also to set aside 
the partition in the Orphans’ court and 
obtain a new one. It is enough to say 
on this point, that were the objection 
well founded it would in this case come 
too late, when made for the first time 
at the final hearing. It is not well 
founded, however. The bill does not 
pray a reformation of the deed. But 
without considering any of the other 
objections made by the answering de- 
fendants to a decree for partition, it is 
sufficient at this stage of the proceed- 
ings to say that the complainant's title, 
which is a legal one, is disputed ; and 
it is an established rule of this court, 
that when the title of ‘the complainant 
in a partition suit is disputed, (unless 
it is an equitable one), this court will 
not settle it on the hearing, but will 
compel the complainant to establish it 
at law first, and the bill will be retained 
until he shall have so established it. 
The land company by its answer ex- 
pressly denies the validity of the deeds 
to Hoyt, and avers that the grantor 
therein was when they were executed 
incompetent to make them by reason of 
unsoundness or feebleness of mind and 
that they were obtained by fraud; and 
other answering defendants in like man- 
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ner, and by like averments in their an- 
swers, assail and deny the validity of 
Hoyt's title. ‘Those answers contain a 
direct denial of the complainant’s title- 
It is urged on behalf of the complain. 
ants that the proof by no means sup- 
ports those averments or either of 
them. But the answering defendants 
are entitled to the benefit of the appli- 
cation of the rule just stated. They 
were not required to produce their tes- 
timony here on the%subject of the inva- 
lidity of the title set up by the com- 
plainants. The suit will be stayed to 
afford the complainants an opportunity 
to establish their title at law. 

|Norz.—The decree in this case di- 
rected the suit to be stayed for one 
year to give the complainants an oppor- 
tunity of establishing his title at law, 
and that if they failed to do so within 
that time the bill should be dismissed 
with costs.—Ep. | 





PARTITION—DESCENT. 


Andrew J. Smith et al., v. Marquis D. L. 
Gaines et al. 








[March 1, 1882.] 





A great uncle and first cousin both being re- 
lated to the person last seized in equal de- 
gree, viz., the fourth; and being his nearest 
surviving kindred, are entitled to succeed 
to his lands as tenants in common in equal 
parts, under the sixth section of the statute 
of descent. 


Argued on bill and demurrer. 

Mr. B. Williamson for demurrants. 

Mr. H. C. Pitney and Mr. Barker 
Gummere for complainants. 

Van Fuizer, V. C.: Thisis a suit for 
partition. This bill is filed by a great 
uncle against a first cousin. The bill 
proceeds upon the theory that the 
parties to the suit were of equal de- 
gree of consanguinity to the person 
last seized of the lands sought to be 
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divided, and that in consequence of his 
dying intestate, without leaving near 
kindred, the lands, by force of the sixth 
section of our statute directing the de- 
scent of real estate, descended to them 
as tenants in common, in equal parts. 
To this bill the defendant has inter- 
posed a demurrer, denying that the 
complainant stands in equal degree of 
consanguinity with him to the person 
last seized, and claiming that he alone 
is the next or nearest collateral kin- 
dred of the persons last seized, and as 
such is entitled to the whole of the in- 
heritance. The question thus raised, 
it will be perceived, is one simply in- 
volving an inquiry as to whether the 
litigants are of equal degree of consan- 
guinity to the person last seized. 

The fact that the whole inheritance 
must go toa single individual, if the de- 
fendant’s claim is found to be true, will 
not prevent him from succeeding to the 
whole, for though his section in its lit- 
eral structure makes provision only for 
inheritance by “several persons, all of 
equal degree of consanguinity,” and 
declares that they shall take “as ten- 
ants in common in equal parts,” yet it 
has been construed to define the right 
of inheritance of a single individual, as 
well as that of several persons, or a 
The plain design of the section 
bas been declared to be, to give the es- 
tate to the nearest collateral kindred ; 
if there be more than one surviving in 
that 
equally ; 


class. 


class, then to such survivors 
if but one survivor, to that 


Taylor v. Bray, 3 Vr. 182. 
Nor, on the other hand, is the gfeat 


one wholly. 


uncle to be precluded from succeeding 
to the inheritance, because, in order to 
him, the inheritance must as- 
The first canon of descent 
declares that inheritance shall never 
lineally ascend. This canon, although 
modified by statute so as to let in the 


reach 
cend. 
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father, and also the mother to a limit- 
ed extent, in certain designated junct- 
ures, is still in force in this state 
Bray v. Taylor, 7 Vr. 415, But it sim- 
ply excludes lineal ancestors, not col- 
lateral kindred. Littleton says: “If 
there be father and son, and the father 
hath a brother that is uncle to the son, 
and the son purchase land in fee sim- 
ple, and die without issue, living his 
father, the uncle shall have the land as 
kin to the son, and not the father, yet 
the father is nearer of blood; but it is 
a maxim in law that inheritance may 
lineally descend, but not lineally as. 
cend ;” Cooke on Litt., § 3,106. 

The question in dispute between the 
parties seems to me to be entirely free 
from the least difficulty. It has been 
authoratively settled in this state, that 
the civil 
degrees of consanguinity is the one 
that must be adopted in ascertaining 
who are entitled to take land under this 
section of the statute ; Schenck v. Vail, 
9 C. E. Gr. 538. By this method 
you count upward, from either of the 
persons related, to the common ances- 
tor, and then downward again to the 
other, reckoning a degree for each per- 
son, both ascending and descending ; 
2 Black. Com. 207; 1 Wms. on Exr’s, 
(6 Am. ed.) 421; Bingham on Descent 
299; 4 Kent's com. 413. Computed 
by the rule, each of the claimants here 
is related to the person last seized in 
the fourth degree, 

To illustrate: To ascertain the degree 
of relationship of the propositors to his 


law method of computing 


first cousin we count from the proposi- 
tors up to his father, one degree ; then 
from his father to the common ances- 
tor, which is his grandfather, two ; then, 
down from his grandfather to his uncle 
three ; and from his uncle to bis cousin, 
They are related in the fourth 

A like computation will give 


four. 
degree. 
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the degree of consanguinity existing 
between the propositors and his great 
uncle. From the propositors up to his 
father is one degree; from his father 
up to his grandfather is two ; and from 
his grandfather up to his great-grand- 
father, who in this computation is the 
common ancestor, is three; and then, 
descending, from his great- grandfather 
to his great-uncle is four. They, too, 
are related in the fourth degree. Other 
examples, showing how degrees are 
computed by the rule of the civil law, 
will be found given in 1 Wms. on Exrs. 
(Am. ed.) 421, and in 3 Wms. on Exrs. 
2069, where a table is given, showing 
computations extending to the sixth 
degree. 

Chief Justice Beasley, in Taylor v. 
Bray, 3 Vr. 185, announced as a propo- 
sition which to his mind was free from 
all reasonable doubt, that under this 
section of the statute uncles and aunts 
would take before, and in exclusion of 
cousins. The reason is evident; an 
uncle or aunt is related in the third 





degree, while a cousin stands one de- 
gree more remote. Mr. Christian in 
note 58 to 2 Black. Com. (Hondell's 
Kd.) 516, says: If the next of kin of 
an intestate are great uncles, or aunts, 
first cousins and great nephews, or 
nieces, they all being related in the 
fourth degree (by the civil law method 
of computation) will each be admitted 
to an equal distributive share of his 
personal property.” 

But this is not a question to be solv- 
ed by argument or authorities. The 
rule by which degrees of consanguinity 
are to be computed in ascertaining 
upon whom the law, as prescribed by 
this section, casts the inheritance, hav- 
ing been authoratively settled and de- 
fined by the court of last resort, the 
duty of subordinate tribunals is fully 
performed when they simply make a 
calculation in accordance with such 
rule and pronounce judgment in con- 
formity to the result thus ascertained. 
The demurrer is overruled with costs 





NEW JERSEY SUPREME COURT. 


FRAUDULENT JUDGMENT—CRED- 
ITORS—COMPOSITION. 


Mary E. Ackerman v. John M. Ackerman. 
|Feb. Term, 1882.] 

1. A compromise voluntarily made without 
any fraud or imposition will not be set aside, 
however disadvantageous it may be, but if 
a debtor fraudulently conceals his property 
and by a false and fraudulent representa- 
tion of his inability to pay induces his cred- 
itors to compound his debt, the creditor 
will not be bound by the composition. 

laintiff recovered a judgment for $4,000; 
defendant transferred stock of which he 
was owner the par value of which was 
$11,000 or $12,000 in trust for his wife to 


vo 
bh 





put it beyond reach of execution on the 
judgment and left the State. On repre- 
sentations by defendant that he had noth- 
ing to pay with, the plaintiff, without 
knowledge of the fraudulent transfer by the 
defendant of his property, was induced to 


sign a satisfaction piece on payment of ° 


fifty dollars and the judgment was cancel- 
led of record. Held, That the satisfaction 
piece was procured by fraud and that the 
cancellation of record should be vacated. 
On rule to show cause why the sat- 
isfaction of a judgment should not be 
vacated. 
Mr. T. B, Shaffer for plaintiff. 
Derus, J.: The plaintiff in Novem. 


| 


| 
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ber, 1868, recovered upon the verdict 
of a jurya judgment againt the «e- 
fendant for $4,000 debt and $89.26 
costs. In November, 1879, satisfaction 
of the judgment was entered of record 
in virtue of a power of attorney made 
for that purpose. The plaintiff now 
applies to have that satisfaction set 
aside and vacated on the ground that it 
was procured by fraud. 

A court of law may, where the rights 
of third persons have not intervened, 
cancel the satisfaction of record of its 
own judgment, if the same was pro- 
cured by fraud or false and fraudulent 
representations. This power exists in 
virtue of the control of the Court over 
its own records. Keougle v. Delaney, 
11 Vroom 97. 

The plaintiffis the defendant's daugh- 
ter. The defendant left the state im- 
mediately after the verdict was rendered 
and before judgment could be entered, 
and did not return until after satisfac- 
tion was entered of record. 

The defendant paid fifty dollars for 
the satisfaction piece. He admits that 
he induced the plaintiff to give the 
power of attorney by representing that 
he had had no property. He says that} 
representation was true. 

The depositions show that the de- 
fendant at one time was the owner of 
seventy shares of the capital stock of 
the National Express Company, and 
fifty shares of the stock of the Safe 





Deposit Company of New York ; the par | 
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in making the transfer of this property 
was to place it beyond the reach of 
execution in case judgment was recov- 
ered against him in this suit. 

On the case presented by the depo- 
sition a plain case of a transfer of prop- 
erty in fraud of creditors is shown. 

A compromise voluntarily made with- 
out any fraud, or imposition cannot be 
set aside however disadvantageous it 
may be, Steele v White, 2 Paige 478. 
But as fraud vitiates every transaction 
infected by it, a compromise obtained 
by fraud is a nullity. Thus, if a credi- 
tor compounds with his debtor under 
a false impression in which the debtor 
knowingly leaves him as to the extent 
of the debtor's estate, the crediter will 
not be bound by the composition and 
may sue for the balance of his debt. 
Bine v. Mitchell, 1 M. & Rob. 337. In- 
ducing a creditor to part with his claim 
ata sacrifice, by a full representation 
that the debtor is insolvent and unable 
to pay his debts, is a fraud and indict- 
able as a false pretense. State v. Tom- 
lin, 5 Dutcher 13. 

The merits of this application con- 
sist in the enquiry whether the plaintiff 
was induced to sign the satisfaction by 
fraud. 

Independant of these cases of implied 
or constructive fraud, which arise out 
of abreach of duty, trust or confidence, 
presumed from the relations existing 
between the parties, fraud consists 
of the conjunction of wrong and injury. 


‘value of these stocks was between $11,- | Fraud in this sense always implies atti- 


000 and $12,000. These stocks the| 
defendant in December, 1867, trans-| from, 
ferred to his wife or to some one for | 


fice, deceit and injury resulting there- 
The complaining party must 
show that a deception was practiced, a 


her benefit without any consideration | false representation of a material fact 
paid for the transfer. The defendant| made with a knowledge of its falsity, 
admits that he made this transfer of|and believing it to be true was induced 


property to save it, in case he had) 


toact upon it; Bigelow on Fraud 3. If a 


creditors, so that they could not get! party having knowledge of the fraud 
hold of it. He also says that his object | settles the matter in relation to which 
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the fraud was committed, and releases 
the person who defrauded him, he can 
have no relief either at law or in equity. 
Parsons v. Hughes, 9 Paige 591; Adams 
v. Sage, 28 N. Y. 103; Baker v. Spen- 
cer, 47 id 562; LStory Eq. §§ 202, 203. 

The defendant testified that he had a 
number of interviews with the plaintiff 
before she consented to cancel the 
judgment, in each of which he repre- 
sented that he had nothing, that he felt 
it to be his duty to protect his family, 
and had nothing of his own to give 
her. This testimony is equivocal in 
import, coupled witha positive asser- 
tion of the defendant that he had noth- 
ing to pay with. What he said would 
naturally imply that his duty to his 
family had reference to future acquisi- 
tions of property. It certainly will 
not call for the inference that he made 
the plaintiff acquainted with the fraud 
he had committed in putting away his 
property. that with knowledge of the 
facts she might condone the fraud. 

The plaintiff testified that she first 
learned that the defendant had trans- 
ferred his property to his wife about 
two or three months before she was 
examined as a witness. She was ex- 








amined as a witness in June, 1881, and 
the rule to show cause was obtained 
May 12, 1881. 

The plaintiff's testimony is confirmed 
by that of Mr. Shaffer, her attorney. 
He testified that in obedience to the 
plaintiff's instructions he met the de- 
fendant in New York City by appoint- 
ment and endeavored to persuade him 
to settle the judgment by paying part 
of the debt, and that the defendant 
declined to do so upon the ground that 
he had nothing to pay with—that he 
could not even pay the costs of the suit. 
The conduct of the attorney would be 
inexplicable in accepting the small sum 
of fifty dollars in settlement if he or 
his client had knowledge of the prop- 
erty which the defendant had transfer- 
red in fraud of creditors, and which 
might be reached in satisfaction of the 
judgment. 

I think there 1s no reason for deny- 
ing the plaintiff relief on the ground 
that she executed the satisfaction piece 
with knowledge of the defendant’s prior 
fraudulent conduct, and that the satis- 
faction entered on the record should 
be vacated with costs. 


NEW JERSEY PREROGATIVE COURT. 


ABSTRACTS OF DECISIONS. 





Kitchell v. Beach. Orphans’ Court 
—Trial by jury— Wills— Undue in- 
Jluence.—Appeal from decree of Or- 
phans’ Court upon trial by jury, admit- 
ting will and codicils to probate and 
directing the payment of costs and a 
counsel fee of $1,500 to the counsel of 
the caveators. 

On the hearing on appeal the re- 
spondents moved to dismiss the appeal 








on the ground that the verdict of the 


jury and the decree of the Orphans 


Court thereon are conclusive as to the 
merits of the controversy and that 
therefore no appeal lies. Held, That 
the Constitution guarantees to all per- 
sons aggrieved by an order, sentence 
or decree of the Orphans’ Court on ap- 
peal to this court ; Const. Art. 6, § 4, 4 
3. And the legislature has by statute 
provided for such appeal limiting the 
time for the exercise of the right ; Rev, 









ses aresadineita Inti cadeuieeth, adkedmaemmeoiet cata 








182 


p. 791, §176. The statute which pro- 
vides for an issue for the trial of the 
question of the validity of a will, does 
not and cannot take away the right of 
appeal secured by the Constitution ; 
and on appeal the issue is to be retried 
here as fully as if the decree appealed 
from were based on the finding of the 
Orphans’ Court itself ; Rusling v. Rus- 
ling, 8 Stew. JZeld also that it is as 
much the duty of the courts to uphold 
the right of the owner of property to 
dispose of it by will according to his 
pleasure at his death as it is to see to 
it that he is not imposed upon in the 
exercise of that privilege. Therefore 
considerations of inequality in the dis- 
tribution of his estate are not to be 
entertained when there is competency 
and no fraud. Those considerations 
are for the testator himself and his 
action on that head, if he be capable of 
making the testamentary disposition 
and it be freely made, is conclusive on 
the subject. The power to make dis- 
discrimination in the destination of the 
property constitutes no small part of 
the value of the right. The fact that 
the testatrix undervalued her property 
would not weigh against the validity 
of her testamentary disposition of her 
estate, it appearing that she had testa- 
mentary capacity and was free to act; 
Collin v. Osborn, 7 Stew. 511. 

Held also that under the circum- 
stances the award of costs and counsel 
fee to the caveators out of the estate 
was proper, and the amount of the 
The 


trial occupied two weeks, in addition 


counsel fee was not excessive. 


to which much time must have been 
spent in preparation. The decrees ap- 
pealed from will be affirmed. 

Pomeroy v. Mills. 
—Allowance to Hxecutors and Surro- 


Orphans’ Court 


gate.—On appeal from an order of the 
Orphans’ Court. The Morris County 
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Orphans’ Court had made an allowance 
of 5 per cent.or about $25,000 to the ex- 
ecutors of an estate, which consisted of 
half a million of dollars of personal prop- 
erty and had allowed the surrogate about 
$750 for auditing the account. On 
appeal it appearing that the estate was 
one easily settled and was settled in 
about a year: It was held that the 
allowance to the executors was excess- 
ive and an allowance of 3 per cent. 
was ordered instead, the court deeming 
this sufficient under the circumstances. 
The principles of Wolf's case, 7 Stew. 


.223 touching allowances were affirmed. 


The allowance to the surrogate for 
auditing the accounts was reduced to 
$50. 

Green v. Groocock. Administrators 
—Liability for investment.—A deced- 
ent(Green) was a merchant in New 
York. After his death, in order to pre- 
vent loss on the lease of the store and 
on the stock and fixtures (which were 
principally old and poor) the widow was 
induced to put $15,000 of her own 
money into a new firm composed of 
two other persons who had no capital, 
but gave their services to the carrying 
on of the business, the widow being a 
silent partner. The object of creating 
the firm was to furnish a market by 
sale to them of the stock and fixtures, 
and to provide for the rent of the store 
which was held by the intestate under 
a lease for years at a high rent. The 
new firm gave the administrator sever- 
al notes for the stock and fixtures. 
They afterward failed and a considera- 
ble part of the notes was not collected. 
The result of the arrangement was, 
however, that the estate was saved 
from loss on the lease, and it appeared 
on the whole, that notwithstanding the 
failure to collect the notes, the ar- 
rangement proved more advantageous 
pecuniarily to the estate than a sale of 
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the stock and fixtures by auction, and 
a sale of the lease would have done. 
On exceptions filed by the children, 
who were infants when the arrange- 
ment was made, it was insisted that 
the administrator was liable to answer 
for failure to collect the notes. The 
Orphans’ Court overruled the excep- 
tions. This decree was affirmed. 
Turnure v. Turnure. Will—Attes- 
tation— Undue Influence.—On appeal 
from decree of Hudson Orphans’ 
Court, admitting the will’ to probate. 
The testator signed the will in the 
presence of three witnesses who saw 
him sign it and signed their names as 
witnesses at his request in his presence 
and in the presence of each other. 
The caveators insisted that the will 
was not duly published; that the wri- 
ting was not declared by the testator 
to be his last will and testament in the 
presence of the witnesses. By the 
attestation clause the witnesses certify 
that the writing was signed, published 
and declared by the testator to be his 
last will and testament in their pres- 
ence. They were not asked on the 
trial whether or not the testator did or 
did not make or assent to a declaration, 
that the instrument was his last will 
and testament. No question was asked 
ov the subject. It was held that al- 
though there must be some declaration 
by the testator that the instrument is 
his will and a communication by him 
to the witnesses, that he desires them 
to attest it as such, yet this need not 
be done by word. The form is imma- 
terial. In this case there is no room 
for doubt that the testator spoke of 
the instrument to the witnesses as his 
will and requested them to witness 
it as sucb. ‘The will was read over to 
him in their presence. This is suffici- 
ent publication. Moreover the attes- 
tation clause being correct the burden 


established. 





of proof is on the contestants to show 
that it is untrue. Citing Mundy v, 
Mundy, 2 McCart., 290: Allaire v. 
Allaire, 8 Vr. 312; Tappen v. David- 
son, 12 C. E. Gr., 459; Wright v. 
Rogers, L. R., 1 P. & O. 678. It was 
insisted also that the testator lacked 
testamentary capacity, and that the 
will was obtained by undue influence. 
Held, that this contention was not 
sustained by the evidence. Decree 
affirmed with costs below, but no costs 
to either side on appeal, 

Personette v. Personette. Married 
Woman— Retainer by Administratria. 
—-On appeal from Essex Orphans’ Court. 
Held that a widow who has been ap- 
pointed Administratrix is entitled to 
retain money due to her from her hus- 
band if the money was received by 
him on deposit for safe keeping. Her 
right to it is indisputable; citing 
Vreeland v. Vreeland, 1 C. E. Gr., 


512. And if the money was borrowed. 


and the debt cannot be established at 
law-by reason of the relation existing 
between the parties when the contract 
was made it may be recovered in 
equity. Citing Black v. Black, 3 Stew. 
215; S. C., on appeal, id. 798; Calaml 
v. Calaml, 15 C. E. Gr., 548; Gould v. 
Gould, 8 Stew. The indebtedness 
being clearly established the executrix 
may exercise her right of retainer. 
fTeld, also that the Orphans’ Court 
was right in adjadging that certain 
scrip did not belong to the testator 
but to the estate of William P. Riker. 
Decree affirmed with costs. 

Kahl v. Cooper. Wéli/—Competen- 
cy— Hxecution.—Appeal from Hudson 
County Orphans’ Court. The compe- 
tency of testator to make the will and 
codicil in dispute held to have been 
The fact that the codicil 


was not read over to him before he 
signed it does not affect its validity, if 
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the testator was acquainted with its 
contents, and the scrivener testifies 
that he drew the codicil in conformity 
with testator’s instructions. Citing 
Harrison v. Rowan, 3 Wash. C. C., 
580-585 ; Day v. Day, 2 Gr. Chy. 549- 


CASES BEFORE THI 


CONTEMPT OF COURT—LIMIT OF 
IMPRISONMENT. 





The State v. The Keeper of the Jail of Camden 
County. 

THE CASE OF ALFRED HUGG, ESQ, AN AT- 
TORNEY. 

On Habeas Corpus. 

The facts of this case,so far as we 
have been able to ascertain them from 
several different accounts, seem to have 
been substantially as folllows: 

During the trial of the case of the 
State v. Flora Marque, Mr. Hugg, the 
counsel for the defendant, offered to 
prove the contents of a letter in evi- 
dence. The testimony was that the let- 
ter had been burned. 

Mr. Jenkins objected to the contents 
of the letter being considered as evi- 
dence, unless the letter was produced, 
and the question was whether they 
could take the contents of aletter which 
had been lost, the woman having de- 
stroyed her own evidence. 

The President Judge, Charles A. 
Reed, without consulting Judges Wool- 
ston and Horner, decided in favor of 


the State. 


Mr. Hugg asked if that was the opin- | 
President Judge replied : 


ion of the court, or of one member of 
the court. 

Judge Reed said that it was the opin- 
ion of the court. Mr. Hugg then said : 
That is the opinion of but one member 
of the court; I desire that the other 
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555. Decree affirmed with costs of 
appeal. 

Ludlow v. Ludlow. Attestation of 
Will.—Decree admitting will to pro- 


bate reversed. Opinion not yet filed. 


* INFERIOR COURTS. 


members of the court be consulted. 
This court is composed of three Judges. 

Judge Reed replied: Mr. Hugg, you 
will take your seat. 

Mr. Hugg said: I will take my seat 
when I please, 

Judge Reed cried out—Sheriff! Sher- 
iff! Where's the Sheriff! Take Mr. 
Hugg into custody and keep him until 
three o'clock for contempt of this court. 
Upon this the judge ordered the sheriff 
to take him into custody, and produce 
him at three o'clock in the afternoon to 
show cause why he should not be com- 
mitted forcontempt. Mr. Hugg then 
asked again to have the whole court 
rule on the question of contempt. and 
Judge Reed replied that the court had 
ruled. At three o’clock Mr. Hugg was 
brought before the court and the judge 
asked him if he had anything to say 
why heshould not be committed for 
contempt. He said he had nothing to 
say. The president judge thereupon di- 
rected the sheriff to remove the counsel 
from the court room, and to confine him 
in the place where prisoners on civil pro- 
cess are kept. Mr. Hugg asked: “ Is that 
the judgment of the whole court?” The 
“Tt is the 
judgment of the court.” Thereupon 
the counsel was confined in the county 
jail, in the room provided for prison 
ers on civil process. 

Subsequently Judge Reed prepared 
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and signed a written order to the sher 
iff, directing him to keep the offender 
“until the further order of the court.” 

On the next day the prisoner was 
brought before Judge Parker on a writ 
of habeas corpus, and the facts above 
stated in reference to the commitment 
appeared by the return of the sheriff to 
the writ. Mr. Samuel H. Grey (others 
with him) appeared for the prisoner. 
Judge Parker discharged the prisoner 
on account of the illegality of the com- 
mitment. 

Parker, J., held, that the Court of 
Quarter Sessions being a court of rec- 
ord, had the power to fine and impris- 
on for contempt, and if the contempt 
was in the face of the court, a rule to 
show cause was not necessary, but the 
offender might be instantly apprehend- 
ed and imprisoned by the civil order 
and direction of the court. It was a 
power inherent in the court, necessary 
to its existence, and while it should be 
used with discretion and sparingly, yet 
when the occasion required, it should 
be asserted and exercised. 

The judge also decided that on the 
hearing of the habeas corpus he could 
notinquire whether the court of Quar- 
ter Sessions rightfully adjudged the of- 
fender in contempt,or whether the facts 
were such as to justify the action that 
was taken, but that he could only in- 
quire into the legality of the commit. 
ment itself. He held, however, that the 
commitment as shown by the return 
was too indefinite. No term of impris- 
onment was mentioned in the verbal 
order to the sheriff, and the paper sub- 
sequently handed him directed that the 
prisoner be kept in his custody until 
“ the further order of the court ;” that 
where the imprisonment was as pun- 
ishment for a contempt which bad been 
adjudged, a specific term should be fix- 
ed, for it wasin such a case in the nature 
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of asentence. The commitment might 
be for a specific time, unless before the 
expiration of the time named the of- 
fender should purge himself of the con- 
tempt under such a commitment; if the 
offender did not purge himself within 
the period fixed, he would be released 
by efflux of time. 

In support of the position, that a 
definite time of imprisonment should 
be fixed, the following cases with oth- 
ers were cited, viz.: 1 Lord Raymond, 
99, 100; 2 American Law Register, 44; 
Eixparte, Alexander, 7 Taunton, 63, 69 ; 
61 Ventr. 630; 5 Barnwell and Alder- 
son, 894; 13 Adolphus and Ellis, 628. 
The prisoner was therefore discharged 
on account of the illegality of the com- 
mitment. 

On a subsequent day the attorney 
appeared in the court of Quarter Ses- 
sions, aud made such statement in open 
court as induced an order purging him 
of cuntempt, and restoring him to his 
rights as a member of the bar. 





PASSAIC CIRCUIT COURT. 





Peter Frank v. Dominic Dessena, et als. 
{April Term.] 
[Reported by Francis Scott, Esq.) 


In case for libel. 

This suit was brought for a libel 
against plaintiff by the defendants. The 
declaration set forth that the plaintiff, 
an Italian, was a special officer of the 
city of Paterson, appointed by the 
Mayor; that the defendants, Italians 
also, had presented a petition to the 
Mayor asking for the removal of the 
plaintiff, for the reason that he was dis- 
honest and therefore unfit to hold his 
position. This petition was declared 
libelous. The plea was the general is- 
sue. At the trial, when the plaintiff 
had rested, the defendants’ counsel ask- 
ed for a nonsuit, for the reason that 
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the communicaticn was priviledged, 
which made it necessary for the plain 
tiff to show malice, in order to make 
out a prima facie case, and this he had 
failed to do. 

Messrs. English and Stevens for 
plaintiff. 

Mr. Z. M. Ward for defendants. 

Drxon, J., said (in substance) the case 
made by the plaintiff is, that he was a 
special officer of the city of Paterson, 
appointed by the Mayor; that the de- 
fendants had presented a petition to 
the Mayor. declaring plaintiff to be dis- 
honest, and asking for his removal. 
This petition is charged as a libel. The 
city charter provides, that the Mayor 
shall have power to appoint such offi- 
cer, subject to confirmation. It also 
provides, that the Mayor, for reason 
given, can remove such officer. The case 
therefore is that of a communication 
presented to the Mayor, upon matters 
pertinent, for the removal of an officer, 
whom the Mayor bas power to remove. 
Such a communication is unquestiona- 
bly priviledged. Such acommunication, 
therefore, must spring from express 
malice. 

In a case of this kind, the law requires 
that there must be shown a bad heart, 
on the part of those who make the com- 
munication. This the plaintiff has failed 
to do. The motion, therefore, is a prop- 
er one and the nonsuit is granted.” 





PASSAIC QUARTER SES- 
SIONS. 





BLASPHEMY. 


The State v. Rosenstrauch. 
[April Term.] 
|Reported by William B, Gourley, Esq.] 


The defendant was indicted for blas 
phemy. The indictment contained two 
counts. The first count was drawn in 
conformity with the sixty-sixth section 
of the crimes’ act ; the second count un- 





THE NEW JERSEY LAW JOURNAL. 


der the common law. The defendant 
was charged substantially with having 
wilfully, maliciously and blasphemously 
uttered in English and German, in the 
hearing of divers good persons, certain 
blasphemous words concerning Jesus 
Christ. The defence consisted of a 
general denial. It appeared from the 
evidence for the State that the words 
in question, were uttered in the pres- 
ence of the prosecuting witness only, 
but his wife, who was in an adjoining 
room at the time, testified to having 
heard them. The counsel of the de- 
fendant argued that it must be clearly 
proven on the part of the State that 
the blasphemy was spoken maliciously ; 
that the words were uttered in the 
presence of more than one person, and 
tended to provoke a breach of the pub- 
lic peace, as blasphemy of Christianity 
is not punished because it is an offence 
against God, but because it is produc- 
tive of such a breach, and that the in- 
dictment should set out that the blas- 
phemy was intended to scandalize the 
true and Christian religion as received 
in this State, or words to that effect, 
and cited Rex v. Waddington, 1 B. and 
C., 24; 2 Bish., Cr., Prac., §124, 5 Ed; 
2 Chitty on Cr. Law, 13; People v. 
Ruggles, 8 Johns., 290 ; Commonwealth 
v. Vreeland, Thach., C. C. 346; and on 
appeal. 20 Pick., 206 ; and People v. 
Porter, 2 Park C. R., 14. The consti- 
tutionality of the statute was not raised. 
Mr. E. Stevenson for the State. 
Mr. S. Kalisch for the defendant. 
Woopkrvrr, J., said that a person guil- 
ty of blasphemy could be indicted at 
common law ; our statute did not abro- 
gate that law, and an indictment under 
either law would be maintained. The 
New Jersey statute was not worded as 
the statutes of the States cited by 
counsel, and consequently the decisions 
of their courts would not be closely fol- 
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lowed; blasphemy uttered in the pres-|The objections raised by the defence 
ence of one person only, was sufficient| were overruled. 


in this State to support an indictment. 


The jury found a verdict of not guilty. 





VARIOUS TOPICS. 


THE CASE OF STEPHEN A. CON- 
DICT. 





Mr. Condict had been indicted for 
conspiracy with Oscar L. Baldwin, to 
defraud the creditors and stockholders 
of the Mechanics’ National Bank. The 
evidence was that he had been inform- 
ed by some of the clerks of the bank 
of the embezzlements of the cashier, 
mure than a year before the bank failed 
when the losses were something more 
than a million dollars, that he became 
fully aware of what the cashier was 
doing, but failed to inform the other 
directors and allowed them to go on 
declaring dividends, and making re- 
ports while the cashier continued to 
abstract the funds of the bank, until 
losses were more than two millions, 
and the situation was exposed by the 
confession of the cashier and the fail- 
ure of the bank. 

Mr. Condict was held to bail in $50,- 
000 to answer the indictment and a 
civil suit was begun against him for 
$750,000, in which he was held to bail 
in $250,000. 

A plan for the settlement of the 
debts of the bank was proposed by the 
directors by which they were to con- 
tribute $725,000, and of this it was 
proposed that Mr. Condict should pay 
$250,000. Mr. Condict agreed to pay 
this sum and procured the money for 
the purpose. 

He proposed to pay this in settle- 
ment of the civil suit and desired that 





a nolle pros. should be entered upon 
the indictment. The District Attorney 
after consultation with the Attorney 
General, and by his authority agreed 
to lay the facts before the court and 
move for leave to enter a nolle pros, 
On May 12th, Mr. Condict appeared 
before the Court accompanied by his 
counsel, Mr. Cortlandt Parker, Gov. 
Bedle and Mr. Jos. Coult. The Dis- 
trict Attorney stated the facts of Mr, 
Condict’s case and the history of the 
efforts of the directors to make a set- 
tlement of the affairs of the bank, and 
read the correspondence between him- 
self and the Attorney General. He 
said that Mr. Condict was vot accused 
of taking the money of the bank, but 
of negligence in allowing the cashier 
to divert, and waste the funds of the 
bank under his supervision, “It is an 
offence wholly different from one in- 
volving personal fraud for personal 
gain in embezzling or abstracting the 
funds of an institution, and therefore 
it is one which may be treated, in my 
judgment, in the manner in which we 
now ask this case to be treated. He 
desires to make large amends, and I 
now ask your Honor, under the cir- 
cumstances which I have laid before 
the Court, and under the express 
authority and instruction of the De- 
partment of Justice, that I may be al- 
lowed to enter a noll pros. to this in- 
dictment, and I make this request now, 
because within the hour I have been 
assured positively that by inspection of 
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the papers and checks, that the pay- 
ment which has been proposed to be 
made has been actually made, and that 
the subscription proposed by the di- 
rectors, amounting substantially to 
$725,000, has been actually made by 
the directors, and I trust that the pay- 
ment of this money will result in a set- 
tlement of the affairs of the bank and 
the re-establishment of the bank to 
the general satisfaction of the com- 
munity.” 

Gov. Bedle then spoke with much 
feeling in behalf of Mr. Condict, and 
said that he was desirous of doing 
every thing in his power to make 
amends, for the mistakes he had com- 
mitted and the injury he had done; 
that no one would for a moment en- 
tertain the idea that Mr. Condict’s 
hands were stained with the moneys of 
the bank. He confessed that his 
client's errors had indeed been very 
great but insisted that it was an error 
of judgment, and concluded with an 
earnest appeal to the court. 

Jupee Nixon then said: It is proper 
that I should say that both parties 
have refrained from approaching me 
in this case outside of the court room. 
I hear this motion now for the first 
time. I recogfiize the propriety of the 
District Attorney appealing to the De- 
partment of Justice in this case, and 
also the force of the recommendations 
of the responsible officers of the Gov- 
ernment 2s to the proper disposition of 
such cases, but I must also remember 
the responsibility of the Court after 
these recommendations have been made. 
I wish it distinctly understood that my 
action in this case is based on the 
statement made here in open Court, that 
Mr. Condict’s offence is not the actual 
misuse of funds committed to his care, 
but rather it is his neglect to reveal to 
his co-directors in the administration 
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of the affairs of the bank, the knowl- 
edge which he acquired of its real con- 
dition. I would never consent that any 
persons whose hands have been 
smirched with the misuse of - funds 
committed to their care as directors, 
should condone that offence by the 
simple payment of money; but where 
the offence is one of judgment—a lack 
of proper judgment in not making a 
revelation in proper time, in other 
words a misjudgment, I feel very dif- 
ferent about it, and I think that the 
large amount of money, which in this 
case Mr. Condict very properly agrees 
to pay toward reparation of the loss 
sustained, is a sufficient justification 
for the Court to make the order, and I 
therefore very cheerfully assent to the 
proposition of the District Attorney.’ 

A nolle pros. was accordingly entered 
upon the indictment. 

The sum of $250,000 was paid by 
Mr.Condict to trustees to be used in car- 
rying out the offer of compromise, and 
on motion of Mr. Keasbey the civil 
suit against Mr. Condict was discon- 
tinued without prejudice. 


WOMAN’S RIGHT TO PRACTICE, 


We have received a pamphlet of 37 
pages entitled, Zhe Judicial Record 
of the late Chief Justice Chase, (New 
York ; Baker, Voorhis & Co.) in which 
occurs the following : 

A case of some significance, decided 
at the same time, and, in effect, by the 
same opinion, was that of Mrs. Brad- 
well, of Illinois, who sought to be ad- 
mitted as an attorney in the courts of 
that State, and was refused by the Sn- 
preme Court on the ground that females 
are not eligible under the laws of the 
State. The judgment was affirmed bere, 
Mr. Justice Miller delivering the opin- 
ion, which held that the right to prac- 
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tice law in the State courts is not a priv- 
ilege or immunity of a citizen of the 
United States within the meaning of the 
Fourteenth Amendment, and that the 
power of a State to prescribe the qual- 
ifications for admission to the bar of its 
courts is unaffected by that amendment, 
and this court cannot inqnire into the 
reasonableness or propriety of the rules 
it may prescribe. 

Justice Swayne, Field, and Bradley 
concurred in the judgment, but not for 
the reasons assigned in the opinion of 
the court; and Mr. Bradley read an 
opinion setting forth their views, deny- 
ing “ that it is one of the privileges and 
immunities of women as citizens to en- 
gage in any and every profession, occu- 
pation, or employment in civil life.” 

The Chief Justice dissented from 
both of these views, but left of record 
only that fact to attest hisown. It is 
known, however, that he did prepare a 
written dissent, in which he briefly re- 
viewed the two opinions, and arrived at 
the conclusion that no principle was in- 
volved in the decision, The dissent was 
based upon the same objections to the 
construction placed upon the Four- 
teenth Amendment bya majority of 
the court which were stated by Mr. 
Justice Field in the Slaughter-House 
cases. And it was declared that no prin- 
ciple was established by the decision, 
because it did not touch upon the great 
social question lying at the foundation 
of the proceeding,. the right of women 
—under the Constitution of the United 
States, as amended—to engage gener- 
ally in the professions and occupations 
of civil life—but only decided the ques- 
tion of the effect of the Fourteenth 
Amendment upon the status of the pe- 
titioner as a citizen of a State. 

By this dissent the Chief Justice re. 








189 


vealed no new judicial conviction nor 
political sympathy ; but his non-concur- 
rence with Justices Swayne, Field, and 
Bradley may be considered as equiva- 
lent to an assertion of the rights and 
relations which they denied. 


The following, from Mr. Justice Bradley, 
under date of 22d August, 1873, furnishes the 
only inkling of the views of the Chief Justice 
on the questions raised by this case the author 
was able to obtain; and as it states very con- 
cisely and clearly the gist of the opinions read, 
it is given as a note to the case: 

““‘T am afraid I cannot give you any light on 
Chief Justice Chase’s views on the question of 
woman’s right to practice the learned profes- 
sions, except this: that I know he believed in 
the right, and on that ground would have dis- 
sented from the judgment of the court if nec- 
essary. On what ground he thought the point 
not involved in the Myra Bradwell case, I do 
not know, having never heard him say. The 
position of the other judges, in brief, was this : 
Without determining the question whether a 
woman is entitled by right, as a citizen of the 
State, to follow all lawful pursuits, and: enjoy 
all privileges enjoyed by men—five judges, 
Clifford, Miller, Davis, Strong and Hunt, held, 
that the United States tribunals have no juris- 
diction either before or since the Fourteenth 
Amendment to determine such a question or 
any question concerning the rights of the citi- 
zen, except federal rights, 7. ¢., rights express- 
ly given by the Constitution or laws of the 
United States, and except where the United 
States tribunals are sitting as judges of State 
law; and the other three, Swayne, Field, and 
Bradley, held that it isa matter within the pow- 
ers of the State Legislature to determine the 
status of woman in the civil state; and that 
having determined it, the Supreme Court can- 
not change it. Our judgment was based on the 
idea that the Fourteenth Amendment only 
guaranteed against State invasion either of 
rights expressly given by the Constitution and 
laws of the United States, or fundamental rights 
attaching to all citizens as such ; and that the 
right of woman to participate in all civil em- 
ployments is not a fundamental right beyond 
the power of the State Legislature to regulate,” 
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MISCELLANY. 


ATTORNEYS AND COUNSELLORS. 


At the Attorneys’ and Counsellors’ examina 
tion June 7th, there were fifty-five candidates 
for attorneys’ degree, seven of whom failed ; 
and there were thirteen candidates for the de 
gree of counsellor, of whom two were rejected 
Both classes were unusually large and their ex 
amination was unprecedentedly thorough. Fol 
lewing is a full list of those admitted : 

Arronnrys.— Harry O. Newcomb, Isaac O. 
Acton, Francis J. Swayze, Mahlon Pitney, Gil- 
bert D. Lamb, H. S. Bachman, George P. Rust, 
Oliver F. Crane, John 
Oonover, Loren H. Batchelder, Howard John 
McDonald, 
B. Herbert, John Bishop, John Frelinghuysen, 


Terhune, Richard F. 


ston Stranger, Samuel J Charles 
George V. Vanderveer, M. QO, Cleveland, John 
W. Wartman, Howard Carrow, Anthony En 
gelbrecht, Charles A. Reed, Charles Clark, 
Ferdinand F. Dilts, William 8S, Baker, John E. 
Ackerman, Howard W. Hayes, Robert H. Me 
Carter, Andrew James Smith, Earle Insley, 
William Clinton Armstrong, John J. Mara, 
Robert G. Bell, Andrew A. Chambers, Daniel 
S. Schenck, Frank Durand, Robert S Clymer, 
William J. Lewis, Edward E. Reed, Jr., J. H. 
Collier, John Ulrich, Millard F. Harston, 
Michael Dunn, Abram Cochran, Frederick 8S. 
Wakeman, Ira C. Harvey, Lemuel H. Phillips, 
Samuel W. Beldon. 

Covwseitors.—John S. Voorhees, John 8. 
Van Dyke, George D. Scudder, Harry West- 
brook Winfield, Frederick Parker, Charles H. 
Butcher, Wilbur A. Heisley, Samuel A. Besson, 
Henry B. Taylor, Adrain S. Appelget, Thomas 
C. Provost. 


ESSEX LAW LIBRARY. 


The following is a catalogue of the Law Li- 
brary of the Essex County Bar Association : 
AMERICAN REPORTS. 
California, (53 vols.) 
Connecticut, (53 vols.) 
Maine, (69 vols.) 
New Hampshire, (57 vols.) 
Michigan, (Law and Equity 39 vols.) 
New Jersey, (Law and Equity 75 vols.) 
Massachusetts, (126 vols. ) 








New York, (Supreme Court, 164 vols. ) 
New York, (Court of Appeals, 76 vols.) 
New York, (Chancery, 82 vols. ) 
Ohio, (47 vols. ) 
U. 8. Supreme Court, (to 7th Otto, 90 vols, ) 
Wisconsin, (42 vols.) 
DIGHSTS, 
New Hampshire, (1 vol.) 
Ohio, (2 vols.) 
Connecticut, (1 vol.) 
New Jersey, (1 vol.) 


| United States, (First series, 14 vols.) 


Wisconsin, (New series, 10 vols. ) 

Revised Statutes of New Jersey. 
ENGLISH REPORTS, 

Vesey, Senior, (2 vols, ) 

Vesey, Junior, (19 vois.) 

English Chancery, (Reprint, 60 vols. ) 

Equity Cases, (Low Reports, 20 vols, ) 

Chancery Div., (New issues, 12 vols. ) 

Chancery Appeal Cases, (Law Reports, 20 vols.) 

English Common Law, (Reprint, 118 vols. ) 

Queen's Bench Div., (New issues, 4 vols. ) 

Common Pleas, (Law Reports, 10 vols. ) 

Common Pleas Div., (New issues, 4 vols. ) 

Exchequer, (fr. M’Cleland & Younge’s, 47 vols.) 

Court of Exchequer, (Law Reports, 10 vols.) 

Ex. Div., (New issues, 4 vols.) 

Admiralty and Ecc., (Law Reports, 4 vols. ) 

Probate and Divorce, (Law Reports, 3 vols.) 

Prob. Div., (New issues, 4 vols.) 

English and Irish Appeals, (7 vols.) 

Scotch and Divorce Appeals, (2 vols.) 

Privy Council Appeals, (New issues, 4 vols.) 

Crown Cases Reserved, (2 vols. ) 

House of Lords Cases, 11 vols.) 





i TE 5. dine panbdebes © «060de% 872 
English me  $ececas sasaabeonens 385 
I chain & bb date whine é060a 1,257 


This is a good beginning of a Library. The 
income of the present membership will be suf- 
ficient to purchase the current numbers of all 
these reports ; but a few more subscriptions are 
necessary to fill out the sets and to procure 
some digests which are indispensable. 

It would be very easy for the lawyers in Es- 
sex County to support a law library if they al] 
read law books. The terms of admission to 
this library are very low. A subscription to 
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the stock costs fifty dollars and the annual as- 
soxsmont is only ten dollars. In Jersey City 
the annual dues are twenty-five dollars, and in 
New York the members of the Bar Association 
pay fifty dollars a year, 

This can be made a very good library if all 
the lawyers in the county who need books will 
help to build it up. A library once fairly es- 
tablished grows rapidly. 

The lawyers of Union County would do well 
to join with those of Essex and make this a first 
class Library. 


MISNOMER. 


Salvatoro Raff, Joseph Gumina, and Joseph 
Bertacce were arraigned before Hon, John T. 
Nixon in the U. 8. Dist. Court, May 8d, for 
smuggling bottles of brandy and cans of olive 
oil. Charles Le Barbier, of New York, ap- 
peared for the accused, and moved to quash 
the indictments on the ground of misnomer. 
Judge Nixon said that unless the Government 
admits the misnomer he-would have to over- 
rule the motion. Mr. Le Barbier then asked 
the District Attorney to admit the misnomer, 
to which-the latter replied that he was not 
prepared to say what name was given defend. 
ants at their baptism, If the names in the 
indictments are not correct we will hold the 
defendants until they can be again indicted 
under their proper names, and in the mean- 
time they will be sent back to prison. The 
court thereupon overruled the motion to 
quash, and Mr. Le Barbier entered pleas of 
not guilty. Subsequently Mr. Le Barbier 
withdrew his pleas and consented that the 
indictments be amended. The defendants 
were then charged on the indictments as 
amended and pleaded guilty. Mr. LeBarbier 
then addressed the court, asking for clemency 
for the defendants, who are ignorant Italian 
sailors. The court said it would consider the 
statements of counsel at the proper time. 





FEES OF OFFICERS DE JURE. 





Referring to Stuhr v. Curran, an abstract 
of which was given in the May number of this 
journal on page 146 (under the name of Cur- 
ran v. Sohr), Mr. William 8S. Stuhr, the plain- 
tiff's counsel, refers us to a case decided by 
Judge Lawrence in the New York Supreme 
Court one week after the decision of our Court 
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of Errors. The case is Nichols v. McLean. 
Mr. Stuhr states the case as follows: This 
was a suit brought by Mr. Nichols against Mr. 
Mc Lean as Police Commissioner of the City 
of New York between April 17, 1879, when 
Mayor Cooper removed Commissioner Nich- 
ols, and February 17, 1880, when the courts 
reinstated him. Lawrence, J., said: It seems 
to be well settled in this state that when one 
has unlawfully obtained possession of an office 
to which another had been legally appointed, 
the latter may maintain an action against the 
former for the emoluments or salary attaching 
to the office and received by the incumbent. 
And it is also the settled doctrine in this state 
that the right to the salary and emoluments 
of a public office attach to the true and not to 
the mere apparent title. , Actual in- 
cumbency merely, gives no right to the salary or 
compensation. 
ADOPTION OF CHILDREN, 

The case of Mabel Winans, in the Essex 
Orphans’ Court, was an interesting case upon 
the conflicting claims of an actual parent and 
a parent by adoption to the custody of a child. 
The subject was carefully considered by Judge 
McCarter in along opinion which we shall 
publish next month, The following is the 
head-note : 

Section 1 of the act relative to the adoption 
of children, Rev. page 1345, does not require 
parents’ or guardians’ consent to an applica- 
tion for the appointment of a guardian if the 
child is under fourteen years of age. 

In dealing with the application for guardian- 
ship the court will, whenever the highest 
welfare of the child requires it, disregard the 
claims of the parent and appoint a stranger 
its guardian. 








NEW JERSEY CENTRAL R. R. 





The Chaucellor read an opinion on May 26, 
in the matter of an election of directors of the 
Central Railroad Company. He held that it 
was the duty of the court to see that an elec- 
tion was held and that it was held legally, and 
that an’ order should be made directing an 
election to be held at an early day to be named 
in the order, the election to be held and con- 
ducted as nearly as may be in accordance with 
the by-laws. The order appointed June 23rd 
as the day for the election. 
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PAMPHLET RECEIVED. 


We have received from William Nelson, 
who has been for ten years clerk of the Passaic 
County Board of Chosen Freeholders, a 
pamphlet entitled ‘‘ A Summary of the Law 
of New Jersey in Relation to Public Bridges,” 
as contained in the Statutes and laid down by 
the courts of the State. 

It isa thorough and excellent treatise on the 
subject, and ought to be put into proper shape 
for a lawyer’s use. A pamphlet is too easily 
lost. The forty-two pages of fine print in 
this pampblet would make a law book of re- 
spectable size in good type. It ought to be 
furnished also with an index and table of 


cases, 


THE FIRST NATIONAL BANK OF 
NEWARK. 


The Comptroller of the Currency has de- 
cided that the share-holders who have paid 
assessments on their shares are creditors of 
the Bank to the amount thus paid, and that it 
is necessary that their claims should be satis- 
fied before he can order the discharge of the 
Receiver and the appointment of an agent, on 
the request of two-thirds of the shareholders, 





THE RUSLING WILL CASE. 


The decision of the Ordinary in this case at 
the last term established the will and the first 
codicil and set aside the last codici: on the 
ground of incapacity and not of undue in 
fluence. It vindicated Mr. James F. Rusling 
of all the charges which were made against 
him on the trial. An appeal has been taken 
to the Court of Errors. 


PERSONAL. 


The degree of Bachelor of Laws was con- 
ferred by Columbia Law School on May 17th 
on the following men from Newark who were 
in the class which was graduated on that day: 
Richard 8. Conover, Howard W. Hayes, 
Harry C. Hines, Robert H. McCarter and 
Paul William Roder. 
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ODDS AND ENDS. 


Jupar Burckiey, of Georgia, having re- 
signed, read the following verses on the con- 
clusion of his last opinion. The verses may 
be found in 64 Ga, 452. Mr. Arthur Kelly, of 
Trenton, has kindly sent us a copy of them 
for publication here: 


IN THE MATTER OF REST. 


I 


Rest for my hand and brow and breast, 
For fingers, heart and brain! 

Rest and peace! a long release 
From labor and from pain: 

Pain of doubt, fatigue, despair— 

Pain of darkness everywhere, 
And seeking light in vain! 


II. 


Peace and rest! Are'they the best 
For mortals here below ? 

Is soft repose from work and woes 
A bliss for men to know ? 

Bliss ofttime is bliss of toil : 

No bliss but this, from sun and soil 
Does God permit to grow. 


Tue Woman's Journal tells a funny story 
of Belva Lockwood, the female lawyer of 
Washington. A witty fellow was once her 
opposing counsel, and when he desired to re- 
fer to the Hon. Belva, was perplexed. He 
couldn’t say ‘‘my brother,” as he did when 
speaking of the lawyers who wore trowsers. 
He didn’t like to say ‘* my sister,”’ out of re- 
spect to that expression. He sent a smile 
over the room by referring to Belva as “* my 
sister-in-law,” but she certainly looked dag- 
gers at him. 





By an ancient Anglo-Saxon law, which still 
remains in force, it is enacted, ‘‘Albeit as of- 
ten as Leape Yeare doathe occurre, tle woman 
holdeth prerogative over the menne in matter 
of courtship, love and matrimonie; soe that 
when the ladie proposeth, it shall not be law- 
fvl for menne to say her nae, but shall receive 
her proposal in all good courtesie.” 





THERE is a case in the reports calied Bear- 
up and Caragher (pronounced carry her). 





TueEre used to be a firm of lawyers in New 
York called Yard and Furlong. 





